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Rescission of Contract by Repudiation of Performance
—A Suggestion of the Doctrine of Anticipatory Breach—

Jisuke Nagao

Our lawyers classify hreach of contract to delay of performance, impossibility
of performance and imperfect performance and apply the provision of delay of
performance to cases as to repudiation of performance because only an obligor is
liable for a duty of performance at the time fixed for the performance of his
undertaking. Namely, although the obligor had repudiated the performance of his
duty before the time, afterwards he changed his mind, yet he might perform his
duty. According to the theory, under art. 541 of our civil code, an obligee
cannot rescind his contract unless he express to the obligor the notice with which
fixed a reasonable period and demand its performance.

But the theory is adhere too much to form. Where the obligor repudiated his
presentation, the obligee should immediately wants to rescind the contract and
accomplishing to the original object he should wants to conclude a new contrct
with third party. On the other hand, such practical treatments are also in favor
of the obligors because the immediate rescission checks the growth of damages
which he shall pays. Case law is the second consideration with me. Our case law
showed that to rescind the contract the notice under art. 541 is a necessary
condition. However, as the exception, courts held that where the contract was
purchase and sale between merchants the notice become useless. Taking a bird’s-
bye view of foreign legislation, the doctrine of anticipatory breach were developed
to the remotest particulars by law of England and America. German civil law
coes not require the notification at the repudiation of performance though German
civil code makes the notification necessity to rescind the contract where performance
was delayed (BGB § 326). In Swizerland by a substantive enactinent, there is no
use in giving notice (O.R. § 108). In the Draft of an International Law of the
Sale of Goods, there are provisions on the rescission of contract by repudiation of
performance and its damages (§§ 40, 101).

As a conclusion of the study on the practicul use, the tendency of our case law
and the foreign legislations, especially the doctrine of anticipatory breach in the
law of England, I regard to locate repudiation of performance in an independent
cause as to rescission of contract as appropriate.



